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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
R. C. HUNTER ENTERPRISES, 
INC., 
Plaintiff/Respondent. 
vs. 
HELEN STUART, 
Defendant/Appellant. 
Civil No. 83259 
BRIEF OF APPELLANT 
STATEMENT OF THE NATURE OF THE CASE 
The Defendant, Helen Stuart, appeals from a decision of the 
Second Judicial District Court, in and for Weber County, State of 
Utah, the Honorable Rodney S. Page presiding, in which the Court 
granted a judgment against the Defendant in an action for 
unlawful detainer. 
STATEMENT OF THE ISSUE PRESENTED ON APPEAL 
Whether the Court's ruling that the Plaintiff was not 
entitled to raise the Defendant's rent from approximately $280.00 
to $508.00 was consistent with the Court's ruling that Defendant 
was in an unlawful detainer status, when the evidence showed that 
the Defendant was only partially delinquent in prior rent 
payments, which delinquency Defendant was prepared to bring 
current, but was not prepared to pay the increased amount and the 
unlawful detainer action was based upon Defendant's refusal to 
pay the increased amount. 
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DISPOSITION IN THE LCWER COURT 
Trial was held in the lower Court, to the Honorable 
Rodney S. Page, sitting without a jury on February 11, 1986. 
Following completion of testimony and argument of counsel, the 
Court ruled that the Plaintiff was entitled to prevail on its 
unlawful detainer action, in that the Defendant was in default of 
the payment of rent as of August 1, 1982, had been properly 
served a Notice of Default on August 19, 1982 and did not vacate 
the premises until March 1, 1983. That the Plaintiff was 
entitled to treble damages for the months of September of .1982 
through February of 1983, based upon the $280.00 rent figure. 
The Court also held that the Plaintiff was not entitled to 
the $508.00 increased rent figure and further, the Defendant was 
not awarded any amounts on her Counterclaim for loss of income 
and loss of use of her equipment for the period in question. 
RELIEF SOUGHT ON APPEAL 
Defendant seeks a reversal of the lower Court's decision, 
vacating the treble damage award, the award for past due rent, 
and allowing Defendant a new trial on the issue of damages for 
the loss of use of Defendant's equipment. 
STATEMENT OF THE FACTS 
The Plaintiff is a Utah Corporation, who in the early 
1960fs, developed a shopping plaza located in Roy, Weber County, 
Utah. The Defendant, along with her husband, O.L. Stuart 
(hereinafter referred to as Lefty), entered into a Lease 
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Agreement with the Plaintiff for the use of a space in 
Plaintiff's complex to be known as Lefty's Barber Shop, where Mr. 
Stuart would operate a barbering business. (Tp.12) 
That the Court received Exhibits showing two different 
Leases, neither of which were properly signed. One which 
contained no notarization and the second, which denoted Mr. & 
Mrs. Stuart as owners of Plaintiff's property. (Tp.12-14) 
The Court found that the parties did enter into a Lease 
Agreement in 1961 for an initial ten year period of time, with an 
option for a ten year extension. (Tp. 122) 
By its terms, the amount of the rent in the Lease Agreement 
was based upon an agreed upon amount initially with one 
incremental raise during the ten year period, based upon a 
formula of 1/6 the price of a man's haircut per square foot. The 
parties operated under this Agreement into the early 1970's. 
Only one incremental raise during the initial term of the Lease 
took place. (Tp* 29) 
Although there were some conflict and confusion in the 
testimony, the best evidence suggests that a Lease extension was 
not signed until 1974, (Tp. 35) which would have extended the 
Lease through 1984, past the period in question in the action. 
(Plaintiff, Ross Hunter, testified that he could not remember the 
exact date of the signing of the Lease extension. But, 
Defendant, Helen Stuart, testified that it was in 1974, following 
a discussion she had had with the Plaintiff concerning dental 
work. (Tp. 79) Plaintiff did not contradict this statement and 
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the written documents were unclear.) 
Sometime in 1978 or 1980, depending on which version the 
Court believed, (Tp. 60) the rent was raised for the one 
incremental raise during the second ten year period of the Lease 
extension to approximately $280.00. Defendant was not made aware 
of this raise and was not told of it by her husband. Defendant 
continued the pay the amount of the rent that she had been 
paying, (She handled the parties financial affairs) in the sum of 
$162.00. Lefty was paying the $118.00 amount without telling the 
Defendant. (Tp. 49) Therefore, Plaintiff was receiving two 
separate checks from the parties for a period of time, totalling 
$280.00. 
On April 9, 1982, Lefty died and following his death, the 
Defendant received a letter in May of 1982, (Tp. 15) claiming 
that there was a deficiency in the rent and the rent was to be 
increased to $508.75 per month. The Defendant paid to the 
Plaintiff, following the receipt of this letter, the $162.00 
payment which she had been paying, (Tp. 49) and Plaintiff 
accepted the payments but continued to show a delinquency. 
Although the Defendant did not like the $280.00 figure, 
having discovered that her husband had been paying the additional 
amount, she did not object to paying that figure and bringing the 
rent current. (Tp. 46 and 89) Her objection was to the $508.00 
figure which she deemed to be unconscionable. 
The Notice to Vacate, which was filed in August of 1982, 
conditioned her continued presence in the property upon two 
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factors: 1) Payment of the delinquent rent for a couple of 
months and 2) Paying the increased rent of $508.00. The 
Plaintiff testified in Court, that he would not have accepted the 
Defendant's payment of the delinquencies on the $280.00 figure 
without her agreeing to pay the additional amount, increasing the 
rent to $508.00. (Tp. 89-90) The Eviction Notice was served and 
the Defendant continued to remain in the premises, collecting 
money from barbers for rental to March 1, 1986, when she 
involuntarily vacated the premises. 
Subsequent to that time, the Plaintiff had the use and 
benefit of four barber chairs, ail of the Defendant's personal 
property, including mi rrors, back bar, other barbering equipment, 
television and other personal items, which Plaintiff refused to 
turn over to Defendant during the pendency of this action. The 
Plaintiff charged $12.00 per day for two barbers for five days a 
week, which should have been received by the Defendant, which 
totalled approximately $15,000.00 for the period of time she did 
not have the use of this property. 
The Court ruled, (Tp. 121 et seq.) that the Defendant was 
delinquent in the payment of the total $280.00 rental for the 
period of April, May and June, when the initial Default Notice 
was filed. The Court further found however, that the Plaintiff 
was not entitled to the $508.00 increase in rent, but found that 
since the Defendant had not paid the delinquency current on the 
$280.00, that Defendant was in an unlawful detainer status and 
that Plaintiff was entitled to treble damages for the period of 
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August 1,. to March 1, based upon the $280,00 rather than the 
$508.00 figure. The Defendant was not given any credit for the 
use of her property or her lack of income from the property 
during the period of the pendency of this suit. 
SlM^iRY OF THE ARGUVENT 
The Trial Court erred in granting Plaintiff's Judgment for 
treble damages pursuant to unlawful detainer when it determined 
that the Plaintiff was not allowed to increase the rent to the 
$508.00 figure. Defendant stood ready, willing and able to make 
up the $280,00 delinquency, but refused only to pay the increase 
amount. By the Court finding that this refusal was in fact 
justified, the unlawful detainer which was contingent upon said 
refusal, was not appropriate and Plaintiff was therefore, not 
entitled to a judgment for treble damages. 
The Court further erred in not resolving the issue of 
damages in favor of the Defendant for loss of income and loss of 
use of property, if, in fact, there was no unlawful detainer. 
ARGUMENT 
In this case,, Defendant strongly urges that the Court review 
the Record on Appeal and the factual matters presented to the 
Trial Court. Upon such review, the Court will of necessity 
conclude, that the Trial Court's decision in determining that the 
Plaintiff was not entitled to the increased amount of rent 
($508.00) invalidated the unlawful detainer action. 
It is important to look at the initiatory process of this 
case to determine precisely what Plaintiff sought to accomplish. 
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On August 18, 1982, Plaintiff filed a Notice to Pay Rent or 
Vacate, which specifically said that the Defendant was in 
arrears, $1,590.20, to and including the 1st day of August, 1982, 
based upon the sum of $508.75. There was no thing mentioned in 
the Notice to Vacate, that the delinquency involved the $280.00 
rent payment. The Complaint for unlawful detainer which was 
filed three days after the Notice to Quit does not refer to a 
$280.00 figure, but states that the Defendant is delinquent, in 
that she has not paid rent on the basis of $508.75 per month. In 
addition, the Plaintiff, Ross Hunter, in his testimony in the 
trial, made it clear that his unlawful detainer action was 
predicated upon the Defendant's refusal to pay- the $508.00 
monthly figure and that although there was a delinquency on the 
prior $280.00 figure, and Defendant was ready, willing and able 
to pay this amount, he simply refused to accept the money without 
the increase. The entire unlawful detainer action therefore, was 
predicated upon the $508.00 figure, which the Court specifically 
found was not appropriate in this case. 
The Court stated: (Tp.123) 
"The Court has a question in its mind whether or not 
that amount (referring to the $508.75 amount) was ever 
agreed upon or notice was properly given to the 
Defendant in this matter, relative to that rental 
amount". 
The Court specifically found that the delinquency which 
existed on August 1, 1982 was only the amount of $118.00 in April 
and May, approximately $210.00 in June and $118.00 in July, for a 
total of approximately $600.00, contrary to that figure, 
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Plaintiff placed upon the Notice to Vacate of $1,590.22 and 
$2,098.95 in the Complaint. 
The Defendant testified that she was perfect ly wi 11 ing to 
bring the delinquency, based upon the $280.00 amount, (the 
difference between the $161.00 and $280.00 or approximately 
$118.00 per month which she was required to pay) current and in 
fact, deposited said money in an account to be paid to the 
Plaintiff. The Plaintiff refused that amount and determined that 
he would proceed based upon the $508.00 amount, the amount the 
Court specifically found was not agreed upon by the parties and 
was not allowable pursuant to the Lease arrangement. 
Under a fair review of the facts of this case, the parties 
entered into an initial ten year Lease arrangement that provided 
for one raise of the rent. That was done. The Lease was then 
extended, probably, according to the best evidence, in 1974, 
which would mean the Lease would extend to 1984. The parties 
were entitled to one rent increase during that period of time. 
The rent was increased according to both the Plaintiff and 
Defendant, sometime in 1978 or 1980 to the $280.00 figure. 
Therefore, in 1982, when this action was commenced, the Defendant 
was only required to pay the $280.00 per month until the end of 
the extension period. It is true the Defendant was delinquent 
for a short period of time after her husband's death, because of 
the strange arrangement that had existed where she had been 
paying the $162.00 amount and he had been paying the $118.00 
without her knowledge. When apprised of this situation, although 
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the Defendant did not like it, she was prepared to go along with 
it, at least for the duration of the Lease extension. The 
Plaintiff however, was hell-bent on raising the rent to the 
$508.00 figure and in fact, claimed that as the delinquency when 
he filed his Notice to Quit and his initial Complaint. There was 
no mention of the $280.00 figure. 
The Court simply cannot determine, as it apparently did in 
this case, that she was delinquent on the $280.00 figure and not 
delinquent on the $508.00 figure and then say, that therefore, 
the unlawful detainer was appropriate because it was based on the 
$508.00 figure. The Court must either find that the $508.00 
figure was or was not appropriate. If it was, then the Defendant 
was in a position of being in an unlawful detainer status and had 
she agreed not to pay that rent, a judgment would have been 
appropriate. The Court however, did not do so. It found that 
the $508.00 figure was not appropriate. The Court did not 
delineate its theory, but simply found that the $280.00 figure 
was the only rent figure under consideration and therefore, it 
cannot substitute that finding for what the Plaintiff actually 
did, which was initiate an action based upon the $508.00 figure. 
This is not an action for forfeiture. This is not a 
situation where the Plaintiff contended that the Lease was not in 
effect and this was a month to month tenancy and therefore, if 
the new amount was not agreed upon, the property was forfeited 
and the Lease terminated or the month-to-month tenancy 
terminated. This was a Notice To Quit and of unlawful detainer, 
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which indicated that there was a delinquency. The delinquency 
was based upon the sum of $508.75 per month. The Defendant was 
allowed to cure the delinquency and retain the property. This is 
a critical distinction in the law. 
The Court is directed to the case of Dang v. Cox Corporation 
655 P.2d 658 (1982 Utah), in which this Court specifically found 
that there was a difference between a forfeiture and an unlawful 
detainer action, in that an unlawful detainer action gives the 
Lessee the alternative of making up any deficiency where a 
forfeiture releases the property to the owner and without regard 
to payment of the delinquent rent. 
In this case, the Defendant could have made up the 
delinquency, but in doing so, the only way to completely satisfy 
the Notice to Vacate or Pay Rent, was to pay the increased 
$508.00 amount which Defendant refused to do and which the Court 
found she was not required to do. Defendant offered to pay the 
difference between the $162.00 and the $280.00 for the months of 
April, May, June and July, but refused to pay the increased rent. 
Therefore, her detainer was based upon her refusal to pay the 
$508.00 figure. 
The Court found that Defendant was not required to pay the 
$508.00 figure and therefore, its decision of unlawful detainer 
is totally inconsistent with its finding that the Defendant was 
not obligated on the $508.00 amount. 
The Defendant is certainly aware that in an appellate review 
of the Lower Court decision great deference is given to the Trial 
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Court and the decisions of the Trial Court will not be disturbed 
unless arbitrary, capricious or clearly erroneous. 
In this case, the Defendant does not contend that the Judge 
was arbitrary or capricious, but simply that his decision was 
erroneous in light of the factual findings made after hearing all 
the evidence. There is simply no way to reconcile a finding of 
unlawful detainer with a finding that the Defendant did not owe 
the $508.00 amount based upon all the pleadings and facts of the 
case. It is therefore, incumbent on this Court, after a review 
of the record, to reverse the decision, and determine that the 
Defendant was not in an unlawful detainer status, remove the 
judgment and then direct the Court to reconsider the damage 
issue, in a new trial. If in fact Defendant was not in an 
unlawful detainer position, then Defendant is in a position to 
assert her damage claim, irrespective of whether a bond or any 
legal remedy was appropriate.- Defendant concedes that this is 
contingent upon her prevailing on the unlawful detainer issue and 
therefore, this Court is directed to review the record and 
resolve that in her favor and then allow the Trial Court another 
opportunity to assess the damage issue. 
CONCLUSION 
Defendant contends that the Trial Court erred in finding 
that Defendant was in an unlawful detainer status when it also 
found that Defendant was not required to pay the amount of rent 
which was contained in the Notice to Quit and the Complaint 
alleging that Defendant was committing an unlawful detainer. 
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Once the Court determined, after the evidence, that the only 
amount Defendant owed during this period was the $280.00 figure, 
it could not conclude, based upon the totality of the evidence 
that Defendant was in an unlawful detainer position. Therefore, 
the decision was clearly erroneous and contradictory to its own 
findings. That the judgment should be reversed and the matter to 
remanded for further hearing on the issue of damages. 
RESPECTFULLY SUBMITTED this f?y/Afay/o^August J 1986. 
JOHN 
Attorney for Defendant/Appellent 
CERTIFICATE OF MAILING 
I hereby certify that I mailed four true and correct copies 
of the above and foregoing Brief of Appellant to counsel for the 
Plaintiff/Respondent, LaVar E. Stark, Attorney at Law, 2485 Graj 
Avenue, Suite #200, Ogden, Utah 84401, post^jge^prepaid this 
day of August, 1986. 
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1 COURT'S RULING 
2 THE COURT: The Court will make the following Finding^ 
3 in this particular matter: 
4 First of all so the record is clear, I have received 
5 only Plaintiff's Exhibits 1, 2, 3, 4, and 6. We talked about 
6 some other lease agreements and we talked about other copies of 
7 the extension agreements but they were never received. 
8 MR. CAINE: I would move to admit everything that you 
9 have got up there. 
10 THE COURT: Any objections to the Court receiving 
11 Defendant's Exhibit lf which is another copy of the lease, and 
12 Defendant's Exhibit 2, which is the lease extension agreement 
13 signed by only the plaintiff in this matter? 
14 MR. STARK: No. 
15 THE COURT: The Court will receive those items and 
16 the Court will make the following Findings in this matter. 
17 (Whereupon, Defendant's Exhibits 
1 and 2 were received in evidence. 
18 
19 The COURT FINDS that the defendant, along with her 
20! deceased husband, were involved in a business known as Lefty's 
21 Barbershop; that this business was operated as a partnership by 
22 them. He was taking care of primarily the functions of the 
23 barbers at the shop and she primarily handling the financial end 
24 of the business. 
25 The COURT FINDS that the defendant and her deceased 
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husband, along with the plaintiff, entered into a lease on that 
barbershop in 1960 to run for a period of ten years. 
The COURT FURTHER FINDS that at approximately the end 
of that ten-year period, discussion was had on extension of that] 
lease. And, in fact, the lease was extended and was signed by 
the deceased husband of the defendant, specifically agreeing 
that the lease be extended for a period of ten years until 
November of 1980. Which, in fact, that extension agreed was 
signed is immaterial as the extension agreement itself provides 
that it's to terminate by its own terms in November of 1980. 
The COURT FURTHER FINDS that since the defendant and 
her deceased husband were partners with her husband dead as a 
partner, is binding on her as well as it was upon him. 
"In addition to that, the COURT FINDS that she was 
aware of the total lease payments that were being made by she 
and her husband of $28 0 a month; that she became aware of that 
for not exactly the time that they began in 1974 or *75, shortly' 
thereafter. And that the parties continued to make those lease 
payments during the term of the lease itself until November of 
1980. 
The COURT FINDS that from November of 1980 on, the 
parties were in a tenancy at will situation. And the agreed 
rent between the parties was $280 a month. And that the defendant, 
along with her deceased husband, continued to make those payments! 
for the period of time in question. 
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The COURT FURTHER FINDS that the first indication of 
any increase in rent in this particular matter was in a letter 
of July 21, 1982—excuse me, a letter of May 24, 1982 where in 
a letter to the defendant, the plaintiff indicated that there 
was contemplated an increase in rent. 
The COURT FINDS that she had no notice of that increase 
in rent until the letter of July 21, 1982 wherein it first 
mentions the $508.75. 
The Court has a question in its mind whether or not 
that amount was ever agreed upon or notice was properly given 
11J to the defendant in this matter relative to that rental amount. 
121 The COURT DOES FIND, however, that she was well aware 
13 of the fact that she and her husband had an obligation on a 
14 i month-to-month basis to pay at least $280 a month. 
15! The COURT FINDS that she failed to pay that sum in 
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April, paying only $161.87 and she made a like sum in May of 
1982. That she paid only $61.69 in June of 1982. And only 
$161.87 in July of 1982. 
That she was in default in the payment of the rent as 
of August 1, 1982. 
That she was served with a notice of a default in that 
rent, and ordered to either pay the rent or vacate the premises 
by notice served on her on the 19th day of August, 1982. 
That she failed and refused to pay the rent as previously 
agreed, that she remained in possession of the premises until 
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1 March 1, 1984, '83, excuse me. 
2 The COURT FINDS that commencing with at least the 1st 
3 of September, 1982, she was an unlawful detainer, that the 
4 plaintiff was entitled or is entitled to treble damages for the 
5 I months of September of 1982 till February of 1983. The plaintifjf 
6 is also entitled to a judgement in the amount of those sums 
7 which were not paid for the months of April, Hay, June and July. 
8 The COURT WILL FIND that the plaintiff has properly 
9 executed their rights as a landlord to execute a landlord's lien 
10 and to secure that lien by an attachment. That they may have 
11 access to that property by way of execution for the satisfaction' 
12 of the judgement granted in this matter. And, as in all other 
13 matters on execution of minimum bid at that sale. 
14 A r e there any other matters the Court needs to rule 
15 on, Mr. Stark? 
16 MR. STARK: No, Your Honor. 
17 THE COURT: Mr. Caine? 
18 MR. CAINE: Umm, so that I'm clear, is the Court 
19 ruling that the amount for the months of September through 
20 February is the $28 0 amount? 
21 THE COURT: It is the $280. 
2 2 MR
- CAINE: So the, ahh, and so the delinquency then 
23 in August was the delinquency on the $280 amount, not the $500? 
24 THE COURT: That's correct. 
2 5 MR
- CAINE: Okay. And, ahh, you are not awardina 
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1 anything to the defendant on her Counterclaim, just so we have 
2 that? 
3 THE COURT: I have received no evidence from which I 
4 can. 
5 j MR. CAINE: With respect to the value of the loss of 
6 income that she had from the equipment? 
7 THE COURT: No, because I think the, the plaintiff 
8 received the remedy that they had and had the defendant wished 
9 to file a bond, she could have had that property returned to her[ 
10 I would request, Mr* Stark, that you prepare the 
11 Findings and Decree in accordance with the Court's Ruling, 
12 submit the same to Mr. Caine for his signature and then submit 
131 it to the Court, if you will, 
14 MR. STARK: Thank you, Your Honor. 
15) THE COURT: The Court will be in recess. 
16 (Whereupon, at 5:02 p.m. the proceedings were conclude^.) 
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* * * * * * * * 
REPORTER'S CERTIFICATE 
I, Hal R. Rees, Certified Shorthand Reporter No. 115 
in and for the State of Utah, do hereby certify that the above 
and foregoing transcript is a complete and accurate transcriptiorj 
of my stenotype notes taken by me at the time and place aforesaiq 
as the Official Court Reporter. 
Signed this July, 1986 
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